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Background

Revenue Procedure 2007-44 establishes different deadlinesfor
adopting interim and discretionary amendments. Discretionary
amendments must be executed by the end of the plan year during
which the provisionsareimplemented; interim amendmentsneed
not be executed until the due datefor filing tax returns, including
extensions, for thetax year during which the changewas
implemented, if that dateislater than the end of the plan year. Of
course, specia rulesmight apply for someamendment deadlines,
asthey do for theamendmentsunder the Pension Protection Act
of 2006.

ASPPA asap 07-23, issued in October 2007, informed
members about the IRSrelease of its*“List of Required
Amendmentsfor 2007.” There continuesto bealot of
confusion, however, asto when Section 415 amendments must
be adopted.

8415 Amendment
The IRSissued proposed Section 415 regulationsin May 2005.
Oneof thekey changesrelated to theissue of post-severance
compensation and itsinclusion in the 8415(c) definition of
Compensation. Thefinal regulations, issued in April 2007, are
effectivefor limitation yearsbeginning July 1, 2007, and | ater.
(See ASPPA asap 07-10 for amorein-depth discussion of these
regulations.) Because of thetiming of the rel ease of thefinal
regulations, providersof pre-approved prototype and volume
submitter defined contribution planswere unableto include the
code 8415 changesin the EGTRRA documentsthat are currently
intheapproval process; therefore, Section 415 changeswill have
to beincorporated by separate amendment. Infact, depending on
timing, the Section 415 amendment may need to be attached to
both theemployer’'s GUST and EGTRRA documents.

Thelanguagewill beincludedinthe EGTRRA pre-approved
defined benefit plansthat are currently being drafted and which
will be submitted before the end of January 2008. Sincethose
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planswill likely not be utilized until at least 2010, however,
Section 415 amendmentswill berequired for the GUST
defined benefit documents.

For sponsorswith calendar limitation and tax years, an
amendment to comply with thefina regulationstheoretically
does not have to be executed until sometimein 2009. This
amendment may need to be executed earlier, however, if there
isapossibility of acode 8411(d)(6) cutback (see below).

Definition of Compensation
In order to addressthe Section 415 amendment deadline,
employersneed to consider the effect of thevariousdefinitions
of compensation used for allocation purposes,
nondiscrimination testing under code §8401(k) and (m) and
8401(8)(4); determining whoisakey or highly compensated
employee; whether someone has exceeded the annual additions
limit; and how much must be all ocated asatop-heavy
minimum. If thisisnot confusing enough, theregulations
under Section 415 allow the use of dternative definitions of
compensation such as code §3401(a) and 886041/6051 for

certain purposes.

Post Severance Compensation
ThelRShasawayshd d—and still holds—that severance pay
doesnot quaify ascompensation for qualified plan purposes.
Accordingly, such amountsare not included for Section 415
calculation purposes and, thus, may not bethe basisfor
withholding elective deferras. What has confused matters,
however, isthat some plansexcluded al amountsreceived by
the participant after separation of employment, and those
amounts may not havebeen entirely “ severance’ pay.

Thefinal regulations specifically make clear that some
amountsthat accrued before separation, but which arenot paid
until after the employee’ stermination date, must beincludedin

aplan’sdefinition of compensation for é%%tﬁ% él&% IQ%JX?%%% o
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For example, an hourly paid empl oyeeterminatesemployment
on Friday November 30, 2008. He receives apaycheck that day,
but it only reflects earnings though November 17, 2008. On
December 14, 2008, afinal paycheck isissued for the period
November 18-November 30. Previoudly, theplan could exclude
these amounts. Now the plan must consider these amountsfor
Section 415 purposesand likely alow deferralsagainst them.
Among theother implicationsisthat anon-key employeewould
need to receiveatop-heavy minimum alocation onthetotal
amount paid, if the plan weretop-heavy.

A coupleof clarifying points:

*Only amountsthat would be received by the employeeif
he had not terminated employment may be counted.
*Only amountsreceived by thelater of 2%2 months after

termination of employment or the end of the limitation
year during which termination occurred may be counted.
Thus, in the example above (assuming acalendar year
limitation year) with the termination on November 30,
2008, only amountsreceived by February 15, 2009,
would beincluded.

*The employer may, but need not, chooseto include
accrued vacation and sick pay at the time of termination,
if it ispaid to the participant within 2%z months or, if
later, the end of the limitation year period.

*For thefirst time ever, the employer may elect toinclude
amountsreceived from anon-qudified deferred
compensation plan, if theamountsare paid within the
abovereferenced timeframe, based on the settlement
option chosen by the participant before theamountswere
deferred. Thishasthe potential toimpact key and highly
compensated employee status.

Cutbacks Under Code §411(d)(6) May Drive
Amendment Timing
The potentia for cutbacksunder code §411(d)(6) canimpact
thetiming of the Section 415 amendment. Unfortunately, there
isnothing in the IRS guidance discussing theinterplay of the
final Section 415 regulations and the anti-cutback rules.
Regardlessof thegenerd rulesprovided in Rev. Proc. 2007-44
regarding thetiming of amendments, an amendment cannot
result inaviolation of the anti-cutback rules of code §411(d)(6).

Whether an amendment rai ses cutback i ssues dependson
whether therewasachangein the plan’sallocation formulathat
causes areduction after a participant has earned theright to
sharein theallocation. A changein the definition of
compensation used for allocationsis considered by the IRSto
beachangetothedlocation formula. (TAM 9735001) Thus, an
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amendment may berequired before any participant accruesa
benefit.

Hypotheticaly, thiscould bein aslittle asthree monthsinto
aplanyear if astandardized prototypeisbeing utilized, or
earlier if no servicerequirementsareimposed. For example, the
definition of compensationiscritical to the calculation of safe
harbor matching or non-elective contributions; therefore, the
8415 amendment may affect thebasisfor computing the safe
harbor contribution.

When will there be code 8411(d)(6) problems?If aplan
alocatesemployer contributionsusing aflat percentage of
participants compensation, even multiple percentagesina
cross-tested plan, there should be no cutback problem.
Assuming every participant will receivean alocetion of, for
example, five or ten percent of their compensation and the
definition of compensation isamended to add the post
severance pay, then thereisno cutback issue. Terminated
employeeswill recelvean increased amount (based onthe
amended definition) and continuing workerswill not seeany
changein their allocation amounts.

Thereis, however, apotentia for acutback wherethe
employer contributesadiscretionary amount, say $10,000, that
will beallocated among al of the participants. If theamendment
ismadeafter participants have accrued benefitsand now
terminated participants have ahigher amount of compensation
used intheall ocation, then continuing employeestheoreticaly
faceacutback in benefits. Of course, thiscan beremedied by
the employer not making the discretionary contribution that
year. Whilethisisdrastic, it isapossible short-term fix to the
cutback problem. Plansusing the excessintegration method
will likely havesimilar issuessincean increasein one
participant’sallocation will likely result in areduction to one or
more other participants. Again, thisisonly problematicif the
amendment ismade after participantshave accrued aright to
receivean alocation. Additiondly, if the compensation
definition ischanged to now exclude accrued vacation or sick
pay that was previously included, there would be apotential
cutback issue.

Timing of Benefit Accrual
When do participants accruetheir benefits?If thereareno
accrua requirements, such asaminimum number of hours
worked, thenitisthefirst hour of service credited. Ina
standardized prototype with a500-hour rule, the IRS has
previoudly issued guidanceindicating that accrual occursafter
threemonths. Thus, to evaluate which plans may have acutback
problem, ashort-cut would beto determineif morethan three

months of the plan year had expired. You could then look at
Continued on next page
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those plansto seeif any participant had more than 500 hours not contain language from thesefinad regulations. Minimally,
credited. In planswherethree months have not expired, itisless those plans must be amended to add appropriate

likely that any participant has been credited with more than 500 compensation definition languagefor top-heavy and highly
hours. compensated employee purposes. To the extent the definition

When reviewing aplan with a1,000-hour rule, apply afive- of compensation for allocation purposes did not include any
month ruleto quickly determinewhich plansmay beimpacted. referenceto regular pay that isearned before, but paid after,
With aplan with alast-day rule, thereisno accrual until the last termination, an amendment may berequired. A discretionary
day of theyear and, therefore, thetiming of the Section 415 amendment may a so be madefor accrued vacation and sick
amendment may bedelayed until the end of planyear (assuming pay and nonqualified deferred compensation amountsas
the plan does not have any safe harbor all ocation). addressed above. The samewould apply to most CycleD

plansand al Cycle E plans.

Which Plans Need to be Amended If we assumethat most individually designed plans
Beawarethat therearedifferent answersfor individualy contain alast day rule, the earliest those planswould need to
designed plansand pre-approved plans. A complicating factor is be amended is June 30, 2008, so long asthere areno
that Section 415isbased on limitation yearsand the IRS potential cutback problemsrequiring an earlier amendment
guidance as published addressed amendmentsasfirst being (such assafe harbor alocations). Someemployerswill be
required for plan yearsbeginning July 1, 2007. Of course, while ableto amend aslate as September 15,2009, the due date,
most plans have the same plan and limitation year that isnot with extensions, for filing the corporatetax return.
alwaysthecase. For Cycle C plans, with submissions starting February

Pre-Approved Plans 1, 2008, and ending January 31, 2009, it islikely that the

For pre-gpproved plans, thetiming of theamendment varies. amendment for Section 415 will be part of their overall

For standardized planswith calendar year tax and plan years, submission.

theemployer probably wantsto have the amendment done

before March 31, 2008, if thereisapotential for code What About Testing?

8411(d)(6) problems. If thereisno cutback issue, then the Whilenot directly related to the issue of the timing of

amendment can be done by thedue datefor filing the Section 415 amendments, asecondary concernishow the

employer’s2008 federal incometax return. Thismight allow changein the definition of compensation might impact

for smultaneous execution of theemployer’ SEGTRRA 88401 (k) and 401(m) testing. For example, aparticipant

restatement. terminatesin December of 2008, but some amountsthat are

If theemployer’splan year began on or after July 1, now required to be counted under the Section 415 definition of
2007, but before January 2008, the employer hasuntil at compensation are not paid until January, February or possibly
least June 30, 2008, to amend, again, unlessthereare even early March of 2009. Isthisamount included in 2008
cutback issues. It isunlikely that they will be ableto execute compensation for testing purposes or doesit count only in
the amendment simultaneoudy withtheir EGTRRA 20097 Could thisamount beincluded in 2008 compensation for
restatement. testing purposes, but in 2009 for all ocation purposes?

For non-standardized and volume submitter planswith Unfortunately, thefinal regulationsdo not addressthis
planyearsstarting January 1, 2008, theanalysisisvery issue, eventhough ASPPA GAC, throughitscomment | etters,
similar tothat above. TheMay 31, 2008, date, however, previoudly requested (and will likely again request) theissuance
should be substituted for March 31 date above, if there are of guidance onthispoint. Thus, we have no definitive answer
cutback issues. If there are no cutback issues, attempts from the IRS/Treasury. The practitioner community seemsto be
should be made to execute the Section 415 amendment split on the answer to this question. The more conservative
simultaneoudly with theemployer’ SEGTRRA restatement. approachisto accept that most pre-approved plansarewritten
Employerswill likely have until sometimein 2009 to to be operated utilizing acompensation definitionthatison a
execute theamendment, depending ontheir tax filing cash basisand does not recognize any accrual amounts. Thus,
deadlines. any compensation actualy paid in 2009 would betreated as part
Individually Designed Plans of 2009 and used in 2009 testing, even though no serviceswere
For individually designed plans, documentsunder CyclesA rendered during that year. If it wererequired to betreated asa
and B of the IRS document restatement processclearly did 2008 amount, an obviousproblem isthat gou may not haveall
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thedata until March of 2009, which would hamper the ability to
dotimely testing. An overriding questioniswhether this
alternative definition of compensation under §8414(s), will
alwaysmeet the nondi scrimination requirement under Reg.
§1.414(9)-1(d)(3) where these del ayed amountsvary signifi-
cantly fromyear toyear.

However, the conservative approach isnot without itsown
problems: if thedeferral percentagefor thecarryover tothe
following year ismodified by the participant from the prior year
percentage, then theamounts carried over to 2009 could
significantly skew thetesting result. For example, consider an
NHCE who decidesto make azero deferra or, possibly more
damaging, an HCE who electsto defer 100% of that small
compensation amount resulting fromthe carryover. Inthelatter
case, that small dollar amount (but high percentage) deferral
could causeafailurein the ADPtest that significantly reduces
the ability of other HCEsto defer in that year.

We expect that ASPPA will continueto push for more
guidance on thisissue; meanwhile, all we can suggest isthat

you stay tuned.
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